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	Purpose
	To describe the requirements for the vendor appeal process and outline the appeal procedures.


	Actions Subject
To Appeal
	In accordance with Federal Regulation 246.18, the following adverse actions are subject to administrative review.  The State agency will provide full administrative reviews to vendors that appeal the following adverse actions.
·   Denial of authorization based on the application of the vendor selection criteria for minimum variety and quantity of authorized supplemental foods or on a determination that the vendor is attempting to circumvent a sanction;

·   Termination of an agreement for cause;

· Disqualification; and

· Imposition of a fine or a civil money penalty in lieu of disqualification.
· Denial of authorization based on the vendor selection criteria for 

     business integrity or for a current Supplemental Nutrition Assistance Program disqualification or civil money penalty for hardship;
· Denial of authorization based on the application of the vendor selection criteria for competitive price;

· The application of the State agency’s vendor peer group criteria and the criteria used to identify vendors that are above 50 % vendors or comparable to above 50% vendors;

●   Denial of authorization based on a State agency-established vendor     selection criterion if the basis of the denial is a WIC vendor sanction or a Supplemental Nutrition Assistance Program withdrawal of authorization or disqualification;

●   Denial of authorization because a vendor submitted its application outside the timeframes during which applications are being accepted and processed as established by the State agency;

●   Termination of an agreement because of a change in ownership or location or cessation of operations (§246.12(h)(3)(xvii);

●   Disqualification based on a trafficking conviction;

●   Disqualification based on the imposition of a Supplemental Nutrition Assistance Program civil money penalty for hardship;

●   Disqualification or a civil money penalty imposed in lieu of disqualification based on a mandatory sanction imposed by another WIC State agency; and

●   A civil money penalty imposed in lieu of disqualification based on a  Supplemental Nutrition Assistance Program disqualification.


	Actions Not Subject
To Appeal
	In accordance with Federal Regulation 246.18, the following adverse actions are not subject to administrative review.

· Validity or appropriateness of the State Agency’s vendor selection criteria for minimum variety and quantity of supplemental foods, business integrity, and current Supplemental Nutrition Assistance Program disqualification or civil money penalty for hardship;
· Validity or appropriateness of the State Agency’s selection criteria for competitive price, including, but not limited to, vendor peer group criteria and the criteria used to identify vendors that are above 50% vendors or comparable to above 50% vendors;  

· Validity or appropriateness of the State Agency’s participant access criteria and determinations;
· The State Agency’s determination to include or exclude an infant formula manufacturer, wholesaler, distributor, or retailer from the list of approved sources for infant formula;

· The State Agency’s determination whether to notify a vendor in writing when an investigation reveals an initial violation for which a pattern of violations must be established in order to impose a sanction;
· The State Agency’s determination whether a vendor had an effective policy and program in effect to prevent trafficking and that the ownership of the vendor was not aware of, did not approve of, and was not involved in the conduct of the violation;
· Expiration of the vendor’s agreement;

· Disputes regarding food instrument payments and vendor claims; and

· Disqualification of a vendor as a result of disqualification from the Supplemental Nutrition Assistance Program.



	Effective Date Of Adverse Action
	The effective date of the action is as follows.

· Denial of authorization is effective on the date of receipt of the notice,  

· Permanent disqualification is effective on the date of receipt of the notice, and

· All other adverse actions are effective 30 days from the date of the notice or in the case of an adverse action that is subject to administrative review, no later than the date the vendor receives the review decision.



	Documentation
	Full Administrative Review

If adverse action is taken against a vendor that is subject to appeal through

administrative review, notice must be sent to the vendor in  writing, by the Department of Health and Human Services. The letter must

explain the following.

· The reason or reasons for the adverse action,

· The effective date of the action,

· The procedures to follow to obtain a full administrative review,

· The time period during which an appeal may be brought, and

· The statement that disqualification from the WIC Program may result in disqualification as a vendor in the Food Stamp Program and that such disqualification may not be subject to administrative or judicial review under the Food Stamp Program.

      

	Appeal Period


	Full Administrative Review

· The vendor has 15 days to appeal the decision by a written request to the Department of Health and Human Services for a hearing.  

· The hearing time and place must be determined by the Department of Health and Human Services within 30 days after receiving the request for a hearing.
· The hearing shall be held no later than 60 days after the request for hearing.  The hearing will be conducted by an impartial fair hearing officer.

· If the vendor appeals the decision, the vendor shall be permitted to continue as an authorized vendor while the appeal is in process. During the appeal process the vendor must comply with the terms of the vendor agreement as long as the vendor is an authorized WIC vendor.



	Hearing Process
	Full Administrative Review
During the hearing, the vendor and the WIC Program will each have the opportunity to:

· Present their cases,

· Confront and cross-examine witnesses, and

· Be represented by legal counsel.

The vendor is also given one opportunity to reschedule a hearing, if needed, and the ability to examine evidence prior to the hearing.

Based upon the evidence presented at the hearing, the decision for the adverse action stands, is changed, or is overturned.

If a party is unhappy with the hearing decision, it can be appealed to a judicial review.



	State 

Regulations


	Nebraska’s Administrative Appeal Procedures are codified as state regulations.  These regulations, 181 NAC 3, provide a more detailed description of the appeal process, and a copy is included in Volume V, Section O.
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