CHILD WELFARE
ADMINISTRATIVE MEMO #4-2008

TO: Service Area Administrators
Protection and Safety Administrators, Supervisors, and Staff

FROM: Todd L. Reckling, Policy Section Administrator
Division of Children & Family Services

Approved By: Todd A. Landry, Director
Division of Children & Family Services

Date: April 21, 2008

Contact Person: Mary Dyer, Adoption Specialist, (402) 471-9331

RE: Changes in Adoption Law Regarding Fathers’ Rights

Effective Date: Immediately

Duration: Indefinitely-Until revised regulations and guidebook material are issued

Purpose: Provide directions to Department staff on implementation of the changes in the
adoption statute

Introduction and Background

The 2007 Legislature amended several provisions of state statutes regarding adoption,
specifically Nebraska Revised Statute 43-102 through 43-104.22 on the rights of the fathers in
an adoption. The law became effective May 31, 2007.

This statute does not replace or negate the need to follow the Indian Child Welfare Act (ICWA).

Definitions and Forms

Definitions:

o Adjudicated Father: A person who has been adjudicated by a Nebraska court of competent
jurisdiction or a court in any other state to be the biological father of a child born out of
wedlock. He shall not be construed to be a putative father according to the law.

e Putative Father: A person who has not been adjudicated by a court to be a father but who is
thought to be a possible biological father, or any person who has filed a notice with the Vital
Records Office: “Request for Notification of Intended Adoption” or “Notice of Objection to
Adoption and Intent to Obtain Custody”.

An adjudicated father has rights that a putative father does not have. Any available information
regarding a man being adjudicated as father by a court must be documented in the child’s file.
The worker must request a certificate from The Vital Records Office as the adoption process is
begun, to learn if any potential father has filed a notice with that Office’s paternity registry. The
response is critical in knowing what additional steps are needed.



Revised Forms

Attached to this memo are revised forms, sample letters, and instructions regarding publication
to the father. They include language that is needed to comply with the new adoption statutes.
Therefore, DHHS staff will use them instead of previous forms, sample letters, or instructions for
publication previously provided. Failure to use these forms, sample letters, or instructions on
publication could result in failure to meet legal requirements and could place an adoption in a
position of being challenged.

o Affidavit of Identification of Father by Biological Mother — Completed by the mother. Its
purpose is to identify the biological father or possible biological fathers and indicate if she
knows whether the father was ever adjudicated as father by a court.

o Statement of Father — Completed by the father to provide information about his paternity
and whether he has filed or intends to file notices in relationship to his paternity.

e Sample Letter to Father — Letter of notice sent by the Department to a father stating his
rights. This letter must be sent by registered mail, restricted delivery.

o Notice to Father by Publication — If notice cannot be made by registered letter, the
Department shall notice the father by publication. This document provides language for the
notice.

e Publication Information — This document explains information to be used in completing a
notice by publication.

e Request for Biological Father Reqistry Certificate — Form sent by DHHS staff to the Vital
Records Office requesting written information or a certificate of a father’s rights.

Additional Forms

Also attached to this memo are two forms which the father may file with the Vital Records Office
as a result of the Department’s notice to him, i.e., “Request for Notification of Intended
Adoption,” and “Notice of Objection to Adoption and Intent to Obtain Custody.” These forms
and a brief set of instructions can be found online at
www.hhs.state.ne.us/adoption/biofathernotice.htm.

In addition to accessing the forms online, a father should be able to obtain these forms at any
DHHS office. The father can send or deliver the completed forms to the Vital Records Office-
Paternity Registry, P.O. Box 95065, Lincoln, NE 68509-5065. If the father so requests, a DHHS
office must fax the completed form to the Vital Records Office, (402) 471-8230.

Who Shall Receive Notice of Adoption

The new law requires that notice be sent to specific persons. Although the notice can be sent
by someone other than the worker, it is the worker’s responsibility to assure that it is sent and
that it includes language required in the statute. The language is provided in the forms attached
to this memo. The persons to whom notice must be sent are:

1. Any person adjudicated by a court in this state or by a court in another state or territory of
the United States to be the biological father of the child.

2. Any person who has filed “Request for Notification of Intended Adoption” or a “Notice of
Objection to Adoption and Intent to Obtain Custody” with the Vital Records Office.

3. Any person who is recorded on the child’s birth certificate as the child’s father.

4. Any person who might be the biological father of the child who was openly living with the
child’s biological mother within the 12 months prior to the child’s birth.

5. Any person who has been identified as the biological father or possible biological father of
the child by the child’s biological mother pursuant to the “Affidavit of Identification of Father
by Mother”.


http://www.hhs.state.ne.us/adoption/biofathernotice.htm

6. Any person who was married to the child’s biological mother within six months prior to the

birth of the child and prior to the execution of the relinquishment.

7. Any person who the agency or attorney representing the biological mother has reason to

believe may be the biological father of the child. This would include any person the

Department is aware has filed:

¢ An “Intent to Claim of Paternity and Obtain Custody" prior to the change in the law on
May 31, 2007; or

* A "Notice of Intent to Claim Paternity for Notification Purposes” prior to the change in the
law on May 31, 2007.

Steps to Follow as a Result of the Change in Law

To be in compliance with the new law, the following changes are required by staff in adoption
processing:

When presenting the mother with the “Affidavit of Identification of Father by Mother”, present
the revised form in which the mother completes the section on whether she has knowledge
about whether the father has ever been adjudicated as a father in a court of competent
jurisdiction.

When presenting the father with a notice by letter, send the revised letter including his rights

to:

1. File with the Vital Records Office an “Objection to Adoption and Intent to Obtain
Custody;” or

2. Object to the adoption in a proceeding before a Nebraska court which has prior to this
notice adjudicated him to be the biological father of the child.

When sending the father a notice by publication, use the new instructions which include an

explanation of his rights to:

1. File with the Vital Records Office an “Objection to Adoption and Intent to Obtain
Custody;” or

2. Object to the adoption in a proceeding before a Nebraska court which prior to this notice
has adjudicated him to be the biological father of the child.

When the father completes the “Statement of Father”, present him with the new form on
which he may indicate whether he has filed or intends to file with the Vital Records Office a
form:
1. “Objection to the Adoption and Intent to Obtain Custody;” or
2. “Request for Notification of Adoption.” This form also allows the father to indicate
whether he has previously filed one of the following with the Vital Records Office:
a. “Notice of Intent to Claim Paternity and Obtain Custody”; or
b. “Notice of Intent to Claim Paternity for Notification Purposes”.
(These were the forms that were filed under the adoption law prior to May 31, 2007.
Having filed them before May 31 gives him certain rights under the previous statutes).

When requesting information from the Vital Records Office as to whether the father filed any
notice to assert his rights as father or to be noticed in an adoption, complete the revised
form “Request for Biological Father's Registry Certification,” and send the form to:

Vital Records Office — Paternity Registry
1033 O Street, Suite 130

P.O. Box 95065

Lincoln, Nebraska 68509-5065



Time Frame Required For Notice By Publication

If notice cannot be sent to the father by registered letter, the notice by publication shall be made
once a week for three consecutive weeks in a legal newspaper of general circulation. (This is
not a change in the law.)

Timeframe for a Father to File As A Result of a Notice to Him

When proper notices are sent by the staff to the father, he has the following timeframes to file

notices at the Vital Records Office (the earliest applicable time frame is the one that applies):

e If notice is provided prior to the birth of the child, within five business days after birth of the
child.

o If notice is provided after birth of the child, within five business days after receipt of the
written notice sent by registered mail, or

e Within five business days after the last day of any publication notice.

Response from Vital Records

The Vital Records Office has a registry listing any man who has been adjudicated as father by a
court of competent jurisdiction in Nebraska or any other state and any putative father who filed a
request to receive notice of an adoption. Therefore, in response to your request, the Vital
Records Office will send you one of the following:
o A certificate stating that no father has filed any notice or claim; or
e Information stating that a father has filed one_or more of the following notices:
- Notice of “Intent to Claim Paternity and Obtain Custody” (filed prior to May 31, 2007)
- Notice of “Intent to Claim Paternity for Notification Purposes” (filed prior to May 31, 2007)
- Notice of “Objection to Adoption and Intent to Obtain Custody” (filed after May 31, 2007)
- "Request for Notification of Intended Adoption” (filed after May 31, 2007)

If the worker is notified by the Vital Records Office that a father has filed a notice on one of
these forms, and if a copy of the notice is not included, the worker must contact the Vital
Records Office and ask for a copy of his notice.

Action Based On Notices Filed by the Father

Depending on the action by the father, DHHS staff will take the following steps in processing the
adoption:

A. In accordance with previous law in place prior to May 31, 2007 if a father has filed a “Notice
of Intent to Claim Paternity for Notification Purposes”:
You have sent him a notice. Now you should request a certificate from the Vital Records
Office to learn if he filed a notice under the new law as a result of your notice to him.
- If he does file, follow the directions in the rest of this memo.
- If you receive a certificate from the Vital Records Office stating that he did not file a
notice with the registry, nothing else is required. You may proceed with the adoption.

B. In accordance with the law in place prior to May 31, 2007, if a father has filed a “Claim of
Paternity and Intent to Obtain Custody” you will be notified of his filing by the Vital Records
Office.

By law, the father, the mother or the mother’s agent shall within 30 days of the father’s filing a
claim file a petition for adjudication of the claim of paternity. The Department cannot file this
petition.



If the mother has relinquished her parental rights she cannot file this petition. The father has the
right to file.

If the petition is not filed in 30 days, then the claimant-father's consent to the adoption shall not
be required, and he is not entitled any further notice. Any alleged parental rights of the claimant-
father shall not be recognized thereafter in any court. You may proceed with the adoption.
If a father has filed a petition, then the court will adjudicate his petition and determine his
parental rights. Proceeding with the adoption will be determined by the action of the court.

(The previous law does not distinguish between an adjudicated and a putative father.)

Putative Father

C. In compliance with the new law if, prior to your notice to him, a putative father has filed a

“Request for Natification of Intended Adoption”:

e Send him notice of the adoption using the new form; and

o Request a certificate from the Vital Records Office to learn if he filed an "Objection to
Adoption and Intent to Obtain Custody” under the new law as a result of your notice to
him. If he does file, follow the directions in the rest of this memo.

e If you receive a certificate from the Vital Records Office stating that he did not file a
notice with that office, you should contact an attorney in DHHS Legal Services to seek
counsel on whether to proceed with the adoption.

D. In compliance with the new law, if a putative father has filed an “Objection to Adoption and
Intent to Obtain Custody”, you will be notified by the Vital Records Office of the filing. The
law states that the mother, her agent, or the father shall file a petition for adjudication of the
notice and a determination of whether the putative father's consent to the proposed adoption
is required. The petition shall be filed:

e Inthe county court in the county where the child was born; or
o If a separate juvenile court has jurisdiction of the child, in the county court of the county
in which such separate juvenile court is located.

If no petition is filed within 30 days after the filing of the notice of objection, and the mother has
executed a valid relinquishment within 60 days of the filing of such notice, then the putative
father’'s consent to the adoption is not required and any alleged parental rights of the putative
father are not recognized thereafter by any court.

The worker or supervisor can contact DHHS Legal Services for assistance in gaining
information as to whether such a petition has been filed.

If the court determines that the father’'s consent is not required or no petition is filed, you may
proceed with the adoption.

E. In compliance with the new law, if the putative father fails to file an “Objection to Adoption
and Intent to Obtain Custody”, you will receive a certificate from the Vital Records Office
stating that no such notice was filed. This certificate eliminates the necessity for a
relinquishment or consent to the adoption by a putative father. Your certificate is your proof
that no father filed. You may proceed with the adoption.

Adjudicated Father

An adjudicated father has more rights in these proceedings than a putative father.

F. In compliance with the new law if an adjudicated father has filed a "Request for Notification
of Intended Adoption”, you will receive a notice of his filing from the Vital Records Office.
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You must request a certificate from the Vital Records Office to learn if he filed a notice under
the new law as a result of your notice to him. Follow the directions in the rest of this memao.

G. In compliance with the new law, if an adjudicated father has filed an “Objection to Adoption
and Intent to Obtain Custody,” you will be notified of the filing from the Vital Records Office.
If he has not signed a valid relinquishment, he has the right to object to the adoption in a
proceeding before a Nebraska court which has, prior to the notice, adjudicated him to be the
biological father of the child.

The matter of whether his consent to adoption is required, whether the court will grant the
adoption without his consent, or whether he is given custody of the child becomes a matter of
judicial determination and is handled in a court proceeding in the court that determined him to
be an adjudicated father or the court that has jurisdiction of the child.

The petition filed for this adjudication shall be filed by the mother, her agent, or the lawful
custodian of the child. For DHHS wards, the lawful custodian is the Department. Therefore, if
you receive notice that the adjudicated father has filed such an objection, you should contact an
attorney in DHHS Legal Services to seek counsel regarding the Department’s filing a petition for
a hearing on whether the father’s consent to the adoption is required.

The adoption cannot proceed until the court has made a judicial determination of the father’'s
rights. If the father fails to appear at such a hearing, his consent to the adoption is not required.
You may proceed with the adoption.

H. In compliance with the new law if an adjudicated father fails to file an “Objection to Adoption
and Intent to Obtain Custody”, the adjudicated father's rights would still need to be
determined by the court that adjudicated him as father. Consult with an attorney in DHHS
Legal Services before proceeding with finalization of the adoption.

Other Changes to the Law

There are two additional statutory changes that became effective May 31, 2007:

e Residency Requirements: With the change in the law, if a child who is a ward of any court
or a ward of the department at the time of placement is being adopted, the adoptive parents
are not required to be residents of Nebraska. This will be helpful in situations in which a
child has been placed outside Nebraska under an ICPC, and the other state will not finalize
an adoption based on Nebraska’s laws on notice to absent fathers. This does not eliminate
the need to follow ICPC requirements, including the need to have approval of the adoption
from the other state’s ICPC prior to finalization in Nebraska.

e Relinquishment Requirements: The law clarifies that except as otherwise provided in the
Indian Child Welfare Act, any relinquishment or consent to adoption taken on or after April
20, 2002 shall not be valid unless signed at least 48 hours after the birth of the child.

LIST OF ATTACHED FORMS AND FORMATS:

Affidavit of Identification of Father By Biological Mother, pp. 7-8
Sample Letter to Biological Father, p. 9

Instructions on Publication To Father, p. 10

Notice of Publication to Father-Legal Notice pp. 10-11
Statement of Father, p. 12

Request for Bio-Father Registry, p. 13
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~DHHS

Division of Children and Family Services State of Nebraska

Dave Heineman, Governor

Nebraska Department of Health
and Human Services

Affidavit of Identification of Father
By Biological Mother

State of Nebraska )
) SS.
County of )

I, , the mother of a child, state under oath or affirm the following:

My child was born or is expected to be born on the day of , ,
at in the City or Village of , in the State of,
, Zip Code

| acknowledge that | have been asked to identify the father of my child.
(Complete appropriate sections.)

I know and am identifying the biological father (or possible biological father) as follows:

The name of the biological father is

His current or last known home address is in the City or Village of

in the State of , Zip Code

His last known work address is

Heis years of age. His date of birth is

His tribal affiliation is

He is deceased, having died on or about the day of , , in the State of

He has been adjudicated to be the biological father by Court of

County, State of , case nhame , docket number

| was married to between the dates to

His current or last known home address is in the City or Village of
in the State of , Zip Code

His last known work address is

His tribal affiliation is

He is deceased having died on or about the day of , , in the State of




| cohabited with between these dates: to

His current or last known home address is in the City or Village of
in the State of , Zip Code

His tribal affiliation is

He is deceased having died on or about the day of , , in the State of

| am unable to name the father because

His physical description is:

Other information which will assist you in identifying him, including the City or County and State where the

conception occurred:

I am unwilling or unable to name the biological father of the child for the following reasons:

Conception of my child occurred as a result of sexual assault or incest.

Providing notice to the biological father of my child would threaten my safety or the safety of
my child.

Explain:

Under penalty of perjury, the undersigned certifies that the statements set forth in this affidavit are true
and correct.

I have read this affidavit and have had the opportunity to review and question it. It as explained to me by

, a representative of the Nebraska Department of Health and Human
Services.

| am signing it as my free and voluntary act and understand the contents and effect of signing it.

Dated this day of , 20
Witness Signature
SUBSCRIBED AND SWORN to before me this day of , 20

Notary Public



SAMPLE LETTER TO BIOLOGICAL FATHER
Registered Mail #
Date
Inside Address:

Dear

(Name of Mother) is the biological mother of (name of child) born (date of birth) at (place of birth). The
Nebraska Department of Health and Human Services has custody of (hame of child) and we are doing
adoption planning for (him/her).

This letter is being sent to you because we have reason to believe that you may be the biological father or
legal father of (hame of child). You may have certain rights with respect to (name of child), if you are in
fact (his/her) biological father.

You have the right to:

1. Deny paternity.

2. Waive any parental rights.

3. Relinquish your parental rights and consent to an adoption.

4. File a "Notice of Objection to Adoption and Intent to Obtain Custody" with the Bureau of Vital
Records pursuant to 43-104.02.

5. Object to the adoption in a proceeding before a Nebraska court which has, prior to this notice
adjudicated you to be the biological father of (name of child).

If you wish to do numbers 1, 2 or 3 of the above, or want to talk to a Social Worker about any of these
options, please contact (name of worker to contact) at (phone number), at your earliest convenience.

To do number 4 of the above, you must contact the Office of Vital Records, 1033 “O” St. P .O. Box 95065,
Lincoln, NE, 68509-5065, (402) 471-9097 to complete this.

If you wish to do number 5 of the above, you should seek legal counsel from your own attorney or contact
the Nebraska court that adjudicated you to be the father of (name of child).

If you take no action as a result of this notice, the court may enter a decree of adoption of (name of child)
without your consent or any further notice to you.

If you are the biological father of (name of child), and you do not relinquish (him/her) for adoption, you
have a duty to contribute to the support and education of (name of child).

Sincerely,

Protection and Safety Worker
Local Office



When:

Instructions on Publication to Father

Publication will occur when the agency is unable to locate and serve notice to the biological father
by registered mail.

Publication must occur once a week for three consecutive weeks.

Where:

Legal newspaper of general circulation in Nebraska county.
(OR)
County in another state most likely to provide actual notice to biological father.

What is included in the publication:

First name or initial of the alleged father or if his name is unknown, use "John Doe." Do not
name the mother or the child;

Description of the alleged father, if his first name is unknown;

Approximate date of conception;

City and state of conception, if known;

Date of birth or expected date of birth of child;

Indicate that he has been identified as possible biological father and that the mother plans to
place the child for adoption on an approximate date, or that DHHS is doing adoption planning;
Biological father's rights, which include:

e To deny paternity;

To waive parental rights;

Relinquish and consent to adoption;

File a "Notice of Objection to Adoption and Intent to Obtain Custody";

Object to the adoption in a proceeding before any Nebraska court which has, prior to this
notice adjudicated him to be the biological father of the child.

Action as a result of notice:

Contact DHHS if he wishes to:

Deny paternity;

Waive rights;

Relinquish and consent to adoption.

To file a “Notice of Objection to Adoption and Intent to Obtain Custody” contact the Office of
Vital Records, 1033 “O” St, Lincoln, NE. P.O. Box 95065-5065, (402) 471-9097

Contact his own legal counsel to obtain information on further action or if he wishes to:

Object to the adoption in a proceeding before any Nebraska court which has, prior to this
notice adjudicated him to be the biological father of the child.
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NOTICE TO FATHER BY PUBLICATION
LEGAL NOTICE

IN THE MATTER OF THE PATERNITY OF A BABY BOY OR GIRL OR (NAME OF CHILD) TO: (FIRST
NAME) OR (INITIALS) (OR "JOHN DOE, REAL NAME UNKNOWN") described as (description of father).
(Do not name the child or mother.)

You have been identified as the biological father or possible biological father of (name of child) whom the
biological mother currently intends to place for adoption or for whom the Department of Health and
Human Services is currently doing adoption planning. This will occur on or about (date of adoption

placement).

(Baby boy or qirl or child) was conceived on or about (date of conception) in (city and state of

conception).

(Baby boy or girl or child) was born on or expected to be born on or about (date of birth or expected birth).

If you are the biological father, you have the right to: (1) deny paternity; (2) waive any parental rights you
may have; (3) relinquish and consent to adoption, (4) file a notice of “Objection to Adoption and Intent to
Obtain Custody” pursuant to section 43-104.02; (5) object to the adoption in a proceeding before any
Nebraska court which has, prior to this notice adjudicated you to be the biological father of the child.

In order to do (1), (2) or (3) above or to receive additional information to determine whether you are the
father, you must contact the undersigned agency. If you wish to do (4) or (5) you should contact The
Office of Vital Records-Paternity Registry, 1033 “O” ST Lincoln, NE. (402) 471-9097, or seek legal
counsel from your own attorney immediately.

If you are the biological father and if the child is not relinquished for adoption you have the duty to
contribute to the support and education of the child.

By: Nebraska Department of Health and Human Services
Protection and Safety Worker (Name)
(Address)
(Phone)
(FAX #)
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Division of Children and Family Services State of Nebraska

Dave Heineman, Governor

Nebraska Department of Health
and Human Services

STATEMENT OF FATHER
l, , have been notified by the Nebraska Department of Health and Human

Services, because | have been identified by , the biological mother of

, as the possible biological father of this child, born or expected to be born on

at

My date of birth is
My tribal affiliation is

(Check and Complete one of the statements below)

A. | acknowledge that | believe that | am the biological father of

B. | am married to the biological mother, . The date of our marriage was
,in . We are still legally married.

C. | was married to , the biological mother of ,

between the dates of and . Our divorce was final on

in the State of

D. | have been adjudicated to be the biological father by the Court of
County, State of , case name , docket number

E. | cohabited with the biological mother, between the dates of

and

F. | provided financial support to the mother, on behalf of the above

named child.

G. I have filed with the Vital Records Office a “Notice of Intent to Claim Paternity and Obtain Custody”

| filed this notice on (date).

H. | have filed with the Vital Records Office a “Notice of Intent To Claim Paternity for Notification

Purposes” | filed this notice on (date).

l. I have filed with the Vital Records Office a form “Objection to Adoption and Intent to Obtain

Custody” | filed this form on (date).

J. I have filed with the Vital Records Office a form “Request for Notification of Intended
Adoption . | filed this form on (date).

K. | am denying that | am the father of

L. | waive any parental rights that | may have to the above named child which includes the right to

notice of any adoption proceedings related to the child.

| am signing this statement as my free and voluntary act. | understand the consequences of signing.

(Witness) (Signature)

SUBSCRIBED AND SWORN to before me this day of , 20

Notary Public
12



STATE OF NEBRASKA
NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES

IN THE INTEREST )
) REQUEST FOR BIOLOGICAL FATHER
OF )
) REGISTRY CERTIFICATE

This request for a Biological Father Registry Certificate is being made pursuant to Nebraska
Revised Statutes §43-104, as amended. | am requesting information as to whether the father completed
and filed:

Notice of Intent to Claim Paternity and Obtain Custody

Notice of Intent to Claim Paternity for Notification Purposes

Request for Notification of Intended Adoption

Notice of Objection to Adoption and Intent to Obtain Custody

Name of Mother

Address of Mother

Name of Child

Date of Birth

I am making this request in my capacity as

PLEASE NOTE: SEND THIS FORM Signature
TO THE ADDRESS BELOW:

Vital Records Section, Paternity Registry Title
Nebraska Department of Health

and Human Services
1033 “O” Street, Suite 130 Address
PO Box 95065
Lincoln, NE 68509-5065
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