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\') NIIBRASKA BROADCASTERS ASSOCIATION

NCSA PROGRAM AGIIEEMENT

This State Broadcaster Association NCSA Program Agreement (this "Agreement") is

made this 22nd day of November 201 l, by and between the Nebraska Depart¡nent of Health &
Human Scrvices (the "NCSA Sponsor") and the Nebraska Broadcasters Association (the
"Association").

WITNESSETH

WHEREAS, the NCSA Sponsor is seeking to air ceftain audio and video arulouncements
over radio and television stations throughout the State of Nebraska (the "State") on as effective
and efficient a basis as possible; and

WHEREAS, the Association makes available various goods and services including, but
not limited to, a bank of air time for the broadcast of Non-Commercial Sustaining
Announcements ("NCSA Announcements") under its Non-Commercial Sustaining
Announcement Program ("NCSA Program"); and

WHEREAS, the Association is willing to make its NCSA Program available to the
NCSA Sponsor on the terms and conditions stated herein and the NCSA Sponsor is willing to
use the Association's NCSA Prograrn on such terms and conditions ("this NCSA Program"); and

WFIEREAS, it is the intent of the parties hereto that this transaction be treated as the
NCSA Sponsor's acquisition by purchase of property and services for the direct benefit, as

applicable, of the United States and/or of the State; and

WHEREAS, it is the intent of the parties hereto that this transaction be an activity of the
Association substantially related to its tax-exempt purposes.

NOW, THEREFORE, in consideration of the foregoing premises and the mutual
covenants and agreements set forth herein, and for good and valuable consideration, the receipt
and sufficiency of which is hereby acknowledged, the parties hereto, intending to be legally
bound, hereby agree as follows:

l. NCSA Program. The Association represents (a) that it has established an NCSA
Program whereby member and non-member radio and television broadcast stations within the
State donate air time and related services to the Association with the intent that the Association
may make available such goods and related services to Federal, state and local governmental
entities and non-profit entities; (b) that the Association may retain all proceeds from such goods
and related services for the Association's tax-exempt purposes; and (c) that station participation
in its NCSA Program is voluntary but the Association's experience demonstrates that its NCSA
Program generally affords statewide coverage of NCSA Announcements over radio and
television broadcast stations.
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2. AruLçaþilily-gl4glççment. 'lhis Agrecment shall apply only to NCSA

Amrouncements appr.oved by, and pr.ovided by or on behalf of, thc NCSA Spousor (tlte "NCSA
Anr.rouuceDrents").

3. Usual and Custornaly llffolts. The Association shall r¡se its usual and custotnaly

effor.ts to achieve statewide covcrage for thc NCSA A.nnouncetneuts oll a valuc latio ofat ieast

"x" spot alÌlìouncenelÌts to one (1) such spot at eac)r respective parlicipaling slation's gcneral

markel rate as specified in Schedule A hereto, it being utlderstood that there is no guarantee

offered or given unless such gual'antee is expressly plovided for on Schedr-tle A hereto, 'l'he

Association, at no additional cost to the NCSA Spousor, shall distlibule the NCSA
Announcements to all broadcast stations wilhin 1he State for aitiug under this NCSA Program al

times ofday which each participaling station believes will be reasor.rably effective and during the

per.iod(s) set lorth o¡r Schedule B hereto on the conditiot.t that thc NCSA Spor.rsol delivers tlie

NCSA Announcements to the Association on a timely basis and in adequatc quantities of
bioadcast quality master or duplicate audio casseltes, reel to reel tapes or video tape cassettes, as

specificd in schedule c hereto. The NCSA Spolsor represcnls alld warfants that the NCSA

Announcements will be shippecl either t'om the NCS.À Sponsor's facilities or frorn any other

làcilily chosen by the NCSA Sponsor. Any special associalíon/stalion lequireureuts ate

identifred in Schedule C heleto.

4. Considelation. The NCSA Sponsor shall pay the Association 1he considelation

identilìect in Schedule D hereto, wifhil the tilne pcriod(s) set l'orth in such Schodule D.

5. Payr.nent Schedule. 'lhe NCSA Spousor shall r.nake prornpt payl.ìlents to the

Associatior.r upon the NCSA Sponsor's receipt of tlie Associalion's statemeuVinvoioe (a) r'eciting

lhat the Associalion has performed under the Agreemenl duriug the tinle period covered by the

statement/invoice and lhat proof of broadcast, in a lonnal described in Schedule D heleto, will be

scnt to llie NCSA Sponsot as soon as practicable, but in r.ro evenl later than folty-five (45) days

after the ciate ofthe slatement/il.tvoice; and (b) selling forth lhe allount owed for the

statelncnt/invoice. -lhe Association shall use its usual and oustot.uary efforts to obtain fiom eacl.r

statiou participating in this NCSA Program ploof of broadcast in the form spccihed in Schedule

D, it being rurder.stood that the NCSA Sponsor agrees to be flexible given that each stalion's

participatiot't in this NCSA Progratn is strictly voluntaly.

6. Failule ol'Performance, In the event ofa failure of performance by the Association

undel Seotioti 3 hereof, 1he Association shall use its usual and customaty eff,ofts 10 cause a

reasouably adequate uumbet ofmakegoods ofûre NCSA Announcements to be aircd over the

stations then par.ticipating in this NCSA P|ogram and/or provide the NCSA Sponsor with a

reasonable amount in refund and/or credit, the specilic remedial action (e.g. makegoods, partial

refunds, cre<fits I'or future payments) to be rnutually agreed upon by the parties hereto. For

purposes of this Section, a failure in performance shall mean a failure to meet a guarantee over

tl.re]-erm (as defined) if such a guarantee is expressly made in Schedule A, or in the event no

guarantee is provided, a failure to achieve a1 least a two (2) to one (1) value ralio measured ovet

such Term.



7. Gr.ant of Rights. 1'he NCSA Sponsor r.epresents ar.rd warrants that it holds all

intcrests, tights, lioenses, sublicenses, assigtinents, pettnissions, approvals, waivcl's and

clear.a¡ces (collectively, "All Iìights") ncoessary or appropriaLe fol it to er.rter into this Agreemenl

a¡d to aulhor.ize the Association and each station participating in this NCSA Ptogratn to air tl.re

NCSA Announcerìlents wilhjtÌ the te ns of this Agreernetrl without furtlter autl.rolily from, or

obtigation or. liability lo any person or legal entity. The NCSA Sponsot hcleby grants to thc

Associalio¡ and to eacl.r stalion participating in tliis NCSA Pt'ogram AII lìights to air the NCSA

A.nnouncemerìts pursuanl to tlle terlüs of this Agreemeut.

8. Complianoe witl.r Laws. fhe NCSA Sponsor and the Association sliall oomply, in all

material r.espects, with all lèderal, state and local laws applicable to them relating to the subject

of this Agrcernent. The NCSA Sponsor represerÌts and warrants that no NCSA Atltouncer.nent

will coritai¡ any r.ualelial (a) whicli violates the Comtnunications Act of 1934, as anrended (the
.,Act"), the r.ules, r.egulzrtions or policies of the Fedelal communications comnrissiou ("FCC's

l{ules"), the Lanham Act ol the Copyright Act, (b) which violates or infringes upon any

copylight, patent, tradenratk, tra<ie secret ot'other ploprietar-y right or right ofprivacy ofany
person or enlity, (c) whioh creates ally right ofresponse iu favor ofany person or entity,

includi¡g, without limitation, a candidate for public ofhce, (d) which is defamatory, (e) which is

not oover.ed by a duly issued synchronization license(s) oar (f) which inoludes any tnusic which ìs

r.reitl.rer in the publio clomair] ol lice¡sed by eithet ASCAP, BMI oI SESAC. The NCSA Sponsor

further ¡eprese¡ts and wartanls that each NCSA Antlouucemetlt will contain (x) the closed

captioning ofthe velbal coutellts ol'the announcer.nents as required by Section 711 oftbe Act and

(y) th(3 sponsor.ship iclentification tag required by the FCC's Iìules and such tag shallbo in a

for¡1at lhat is ur.rderstar.rclableireadable to fhe avelage listener/viewer'. The NCSA Sponsor shall

include tlie following tag on all NCSA Ar.rnouncements to cornply with Section 73.1212 of fhe

FCC's Rules: "sponsor.ed by [name of NCSA Sponsor] and aired in cooperatiou with the

Ncbraska Ilro¿rdcastcrs Association and this Station." The NCSA Sponsor shall cause the

ladio tag to be aural and 1he felevision tag to be made at least visually.

9. Llold Han¡less. Each parly shall be lesponsible for its ncgligent acts ot omissions aud

the ¡egligent acts ol or:rissions of i1s employees, offltcers, or ditectors, to the cxtent allowed by

law. For.the purposes of this Agreement, including this section, the term "pady" shall include a

party,s officers, director.s, enrployees, and agents, alid "station" shall include the person or entity

owning ol operatit.tg tl.re station which participates in this NCSA Progtaur, including its

stockholdels, paftners, members, ofhoers, directors, ernployees and ageuts.

10. Cooperation and Public Counsel.

(a) The NCSA Sponsor and the Association shall cooperale fully wilh each other

in laking any actions necessary or helpful to accomplislt fully the transactions

contemplated by this Agreement; provided, however, that no pafty shall be required to

take any action which would have a matetial adverse effect upon it or any affiliated entity

(b) In the evenl the Associalion provides health and human services to individuals

on behall'of DHIJS undel the terms of lhis Agreemet.rt, the Association shall submit to



the.julisdiction ofthe Public Couusel uudet NEB. lìEV. Sr,tr'. ô$ 81-8,240 through Sl-
8,254 with respect to the plovision of services undel this Agteetlcut. 'fhis olause shall

not apply to conlracts betwccu DIII{S and long-lerm care facilities subject to thc
jurisdiction oflhe slate loug-tet'm care otnbudsma¡l pursuant to the L,ong-'l-el m Ca[e

Ombudsmar Act.

11 Effcçtiyg_DêIç. 'lhis Agreemer.rt shall become eflcctive on tl.re dale first writteu

above, The term shall begin on January 1.2012, and colltinue to, and including, f)eccrnbcr 31.

2012 (The "'lerm").

1 2. Tenninatior.r. 'l'his Agreenrent may bc terminaled by mutual agrcemetìt of the parties

heleto. This Agreemenl nray also be terminaled by any palty hereto, upon written notice to the

olher', if (a) the palty seeking to terminate is not in dcfault, ol in blcacÌt ofany of its uratet ial

obligations, under this Agreement; (b) the other palty has defaulted, o:'breached any olits
material obligations, undel this Agreernent; and (c) such default ol breach retnains unoured on

1he thiltieth (3()th) day afler receipt of wtitten notice ofdefault ot bteach.

13. Liabililv. The terrnination ofthis Agreemenl under Section 12 shall not relieve any

palty of ar.ry liability for breach of lhis Agteeurent prior to the clate of termination.

14. Fullher Assurances. Each party shall fiom time to tirne, at 1he request ofand without
lurther oosf oL expelue to the oth<:r', execute and deliver such othel' inslruureuts and take such

othel actions as may leasonably be lequested in order to more cflectively cousutntnate the

tl ansactiolis conlernplated hcleby.

15. Benefit and Assignrnent. This Agleement shall be binding upon alid shall inure to

the beneht of the parlies hereto and tlieir respective successors and permitted assigns. No party

may volunLarily or involunlalily assign its interest ol dclegate ils duties uuder tl.ris Agre<:ment

without the pliol wrilten consent ofthe othel party, wl.rich consent shall not be uureasouably
withheld or delayed.

16. lleadings. The headings set forth in this Agreemer.rt are for conveuience only and

will not cor.rlr'ol or affect tl.re lneaning or constluction ofthe provisions ofthis Agleeurent.

1 7. Governing L,aw. f'he construction and performance of this Agreement shall be

governed by the laws of the State without giving effect 1o the cl.roice o1. law principles thereof.

18. Notices. All nolices, elections and other communications pennitted or required

under tl.ris Agleement shall be in writing and shall be deemed effcctively given ol deliveled upon
personal delivery or twenty-four (24) hours after delivery to a courier service which guarantees

ovemiglrt delivery of five (5) days after deposit with the U.S. Post Offioe, by registered or

certified mail, postage prepaid, and, in the case ofcourier or tnail delivery, addressed as follows
(or at such other address for a parly as shall be specified by like notice):



Il to the NCSA Sponsor Neblaska Deparlment of Ileaitli & Ilurnau Services

Â.ttn: Shilley Pickens White
P.O. Box 95026
Lincoln, NE 68509

ll'to the Association

I 9. Countelpê!ß. This Agreement may be signed in counterpaú originals, whioh

collectively shall have tlle same legal effect as ifall signatules had appealed on the same physical

document. This Agreernent nray be signed ar.rd exchanged by facsimile traust.nission, with the

same legal eflèct as if tl.re signalures had appeared in original handwriting on the same physical

document.

20. Malerial Reliance. 'I'he palties acknowledge and agree thal the Âssocialion and <:ach

station participaling in this NCSA Program is relying materially upou each of the representations,

warranties and covenants of the NCSA Spousot contaiued in this Agreet.netlt.

21. No 'llhilcl Palty Bencficiaries. Nothing herein cxpressed oi implicd is intended or

shall be construed to coufel upon or give to auy person or entity other lhan (a) the parties liereto,

(b) lheir successors or pelu.tittcd assigns. aud (c) the stations broadcasting the NCSA
Armou¡cet.nents pulsuallt to this Agreemenl, any lights or rcmedies under ot by reason of thìs

Agrecmenl.

22. Irartial Llvaliditv. Wrerever possible, each provision hereof shall be interprelod in

such manuer as to be ellective and valíd under applicable law, but in case any provision

containccl herein shall, lor any reason, bc held to be invalid or unenforceable, sttch provisiou

sþall be ineffcctive to the extent ofsuch invalidily or unerrf'otceability without invalidating the

r.cntainder. of such plovision or any othel plovisions hereof, unless sucli a construction would lle

unr.easonable; provicled. however, that if tlìe rernoval ofsuch offending provision materially

alters the burde¡s ol benefils ofeither party, the paúies agree to negotiate in good faith such

modif icalions to lhis Agreemenl as are âppropriate to insute the burdens and benehts ofeach
party are leasonably comparable to those oliginally contetnplated and expected.

23. Alrrendurer.rts and Waivets. No amendmettt, waiver of compliance with any

provision or condition hereof ol consent pursuant to this Agreement shall be efÍèctive unless

evidenced by an instrument in writing signed by the party againsl whorn enforcement ofauy
waiver, amendment, change, extension or discharge is sought.

24. Drus-Flee WorkÞlace. The Association certilÌes thal i1 maintains a drug-fiee

workplace environmenl to ensure worker safety and workplace integrity. llhe Association shall

provide a copy of its drug-t'ee wolkplace policy at any time upolì request by NCSA Spousor.

Nebraska Broadcasters Associaliott

^.ttr'ì: 
Mally Ricrttclrschncidcr
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SCIÌIIDULE A

'llhis Agreemenl does not conternplate a guarantee.

Tl.re value ratio coutemplated undel Section 3 olthe Agreetnent shall be on the basis of 4 Lo 1



SCI"IDDULII, B

The bloadcast schedule will be on a ruu-of-schedule basis



SCHIÌDULE C

The NCSA Sponsor shall provide tapes in the formats and anounts below and the Associatiol

shall distlibute lhern to its s1a1ions. Radio spots uray be send in electlonic fon1l (np3 files) or'

65 - CD's or spots n.ìay be ser.rt to radio stations via r-np3 files

l0 DVC PRO, I Beta SP tapes (television spofs may also be deliveled electlonically)

I -'1'V DVD
I - Radio CD



SCHBDULIì D

Amounf

Per quatter billing $ 16,250

Tolaì $ 65,000

Tlie Association sliall no1 be obligated to pay any commission or other fee to NCSA Spotrsol ot

any other person or entily under this Agreelnent. Accordingly, th.e amounts specificd above are

net of any cotnmissions due.

The Association's state¡re¡ts/invoices will be rendeted quarterly bascd on the specificalions sc1

forth in Section 5 of the Agreernent. 'Ihe Association's statements/invoioes, if roceived by the

20th of the rno¡tlr and found to be ir.r older, shall be paid by the 20th olthe following month

A listing of stations airing amouncements, the total number of al louncerlenls per quat'ter, and

the totai dollar value per quarter of said announcements, aloug with afhdavits when availablc

will be submitlcd ou a quarlet'ly basis.


